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 1.  TIME:  8:30   CASE#: MSC12-01454 
CASE NAME: OREGEL VS PACPIZZA 
HEARING ON MOTION TO/FOR AWARD OF ATTY FEES,COSTS,CLS 
ENHANCEMENT,ADMINISTR FILED BY JULIO OREGEL 
* TENTATIVE RULING: * 
 
The parties are to appear.   
 
 

  

  
 2.  TIME:  8:30   CASE#: MSC12-01454 
CASE NAME: OREGEL VS PACPIZZA 
SPECIAL SET HEARING ON: FINAL APPROVAL OF CLASS ACTION 
SETTLEMENT SET BY COURT 
* TENTATIVE RULING: * 
 
The parties are to appear. 

  

 3.  TIME:  8:30   CASE#: MSC13-00167 
CASE NAME: GHEZAVAT VS TOWN OF DANVILLE 
HEARING ON MOTION TO/FOR CONTEST APP FOR GFS OF JOHN PEDER 
HARRIS FILED BY TOWN OF DANVILLE 
* TENTATIVE RULING: * 
 
Defendant Town of Danville’s (“Town”) motion to contest the good faith of defendant John Peder 
Harris’s (“John”) settlement with the plaintiffs in this matter is denied; that is, the Court finds the 
settlement was made in good faith pursuant to Code of Civil Procedure (“CCP”) § 877.6. 

Burden and Legal Standard 

The Court first notes that the Town cites City of Grand Terrace v. Super. Ct. (1987) 192 
Cal.App.3d 1251, 1262 (“Grand Terrace”) for the proposition that “where the non-settling parties 
contest ‘good faith,’ the moving party bears the burden of making a sufficient showing with 
competent evidence that it has satisfied the Tech-Bilt factors.” (Mot. 5:25-28.) 

That is not what Grand Terrace says. The section of the opinion cited by the Town noted that 
many motions for good faith determinations are unopposed. It said that in those instances, a 
“barebones” motion suffices. Id. at p. 1261. If good faith is contested, CCP § 877.6(d) places 
“the burden of proving the lack of good faith on the contesting party.” Id. Grand Terrace then 
noted that a settling party could “file responsive counterdeclarations to negate the lack of good 
faith asserted by the nonsettling contesting party,” but nowhere does Grand Terrace shift the 
burden to a settling party like John. 

Additionally, the Town cites Mattco Forge, Inc. v. Arthur Young & Co. (1995) 38 Cal.App.4th 
1337 (“Mattco”) for the proposition that “[a] full, evidentiary showing is required, consisting of 
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substantial evidence showing the nature and extent of the settling party’s liability; without such 
evidence, a ‘good faith’ determination is an abuse of discretion.” (Mot. 6:1-5.) It is true that 
Mattco says that “[i]f there is no substantial evidence to support a critical assumption as to the 
nature and extent of a settling defendant’s liability, then a determination of good faith based 
upon such an assumption is an abuse of discretion.” Id. at p. 1350 (emphasis in original).  

However, following the passage quoted above, the court then described a series of nesting 
assumptions that the settling party had made to determine its potential liability, none of those 
assumptions supported by evidence. Id. at pp. 1360-1361. That makes Mattco distinguishable 
from this case. No series of interlocking assumptions is necessary to estimate John’s potential 
liability to plaintiffs; it is a straightforward question. (And, indeed, as discussed below, the Town 
itself makes an assumption concerning that liability that is unsupported by any evidence.)   

The burden remains with the Town to demonstrate that the settlement was not made in good 
faith. Once the settling party has demonstrated that a settlement exists, a presumption of good 
faith exists. A party asserting that a settlement was reached in bad faith bears the burden of 
proof of demonstrating bad faith. See CCP § 877(d); Schultz v. Super. Ct. (1980) 104 
Cal.App.3d 250, 252; Grand Terrace, supra, 192 Cal.App.3d at p. 1261. The party asserting that 
the settlement was not made in good faith must demonstrate that the settlement is “so far out of 
the ballpark in relation to [the Tech-Bilt] factors as to be inconsistent with the equitable 
objectives of the statute.” Tech-Bilt, Inc. v. Woodward-Clyde & Assoc. (1985) 38 Cal.3d 488, 
499-500 (“Tech-Bilt”).  

Discussion 

The criteria for the determination of a good faith settlement were originally set out by the 
California Supreme Court in Tech-Bilt. Tech-Bilt identifies six nonexclusive factors for making a 
determination of good faith settlement: 

(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate liability; 

(2) the amount paid in settlement; 

(3) the allocation of settlement proceeds among plaintiffs; 

(4) the recognition that a settlor should pay less in settlement than he would if he were 
found liable after a trial; 

(5) the financial conditions and insurance limits of settling defendants; and, 

(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests of 
nonsettling defendants. 

Tech-Bilt, supra, 38 Cal.3d at p. 499. 

Ultimately, for the Court to grant the Motion, the “settlement figure must not be grossly 

disproportionate to what a reasonable person, at the time of the settlement, would estimate the 

settling defendant’s liability to be.” Tech-Bilt, supra, at p. 499. Trial courts have “broad discretion 

in determining whether a settlement was entered in good faith and within the Tech-Bilt ballpark, 

and in allocating potential liability and exposure between or among joint tortfeasors.” Norco 

Delivery Service, Inc. v. Owens-Corning Fiberglass, Inc. (1998) 64 Cal.App.4th 955, 962. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   04/20/17 

 
 

- 3 - 

Here, the parties agree that John has settled with the plaintiffs in this case for $500,000, which 

represents the policy limits of the relevant insurance policy. 

The Town argues that “a jury could potentially award damages in the mid to high seven figure 

range,” and then states in a conclusory fashion that the settlement “of merely $500,000 is clearly 

not within the ballpark” given this potential. (Mot. 5:14-17.) That appears to be the Town’s only 

substantive argument. It is made in an entirely conclusory fashion. 

In the first instance, the Court is not convinced that John’s liability is certain. In connection with 

various summary judgment proceedings, the Court has found that John was not diagnosed with 

a disorder that triggered the reporting duties of medical professionals. It seems to the Court that 

if various medical professionals were not required to report John to the Department of Motor 

Vehicles, it is not a foregone conclusion that it was negligent of John to drive on the day of the 

accident. But even if it were, the Court further considers that a $500,000 settlement does not 

necessarily appear “disproportionately low.” The Town posits (without evidence) that John’s 

liability to plaintiffs is in the “mid to high seven figure range,” or something like $6 million. A 

$500,000 settlement, when accounting for the recognition that a settlor should pay less in 

settlement than he would if he were found liable after a trial, does not appear disproportionately 

low when viewed in that light.  

The burden was on the Town to demonstrate that the settlement was not made in good faith. 

See CCP § 877.6(d). The Town has failed to carry that burden. The Court exercises the 

discretion afforded to it and finds that John’s settlement with the plaintiffs was in good faith. 

Accordingly, the Town’s motion is denied.  

 

  

 4.  TIME:  8:30   CASE#: MSC13-00167 
CASE NAME: GHEZAVAT VS TOWN OF DANVILLE 
HEARING ON MOTION TO/FOR JOINDER OF REGENTS OF UC TO DANVILLE'S 
MNT TO CONT FILED BY THE REGENTS OF THE UNIVERSITY OF 
* TENTATIVE RULING: * 
 
 See Line 3 above. 
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 5.  TIME:  8:30   CASE#: MSC13-01371 
CASE NAME: DEL RIO VS. BROOKFIELD 
HEARING ON OSC RE: RE: DISMISSAL OF ENTIRE ACTION/ SETTLEMENT 
COMPLIANCE 
* TENTATIVE RULING: * 
 
 The parties are to appear.  They may appear by CourtCall. 

  

 6.  TIME:  8:30   CASE#: MSC13-01371 
CASE NAME: DEL RIO VS. BROOKFIELD 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 The parties are to appear.  They may appear by CourtCall. 

  

 7.  TIME:  8:30   CASE#: MSC14-01376 
CASE NAME: ROMO VS. THE PEASANT & THE PEA 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS ACT. 
STLMNT FILED BY GUADALUPE ROMO, JOSE LUIS HERRERA, FRANCESCA 
* TENTATIVE RULING: * 
 
The parties are to appear.  The Court has many questions, among which are: 
 

1) What does the settlement mean when it says "payments will be mailed only to those 
class members who presumptively received the settlement notice...?" 

 
2) Why do the incentive payments come out of the first tranche? 

 
3) Why do all the administrative costs come out of the first tranche?  Did you get other bids 

for the role of administrator? 
 

4) What percent is assigned to penalties? What percent to interest? 
 

5) Was notice of the settlement given to the Labor and Workforce Development Agency? 
 

6) What formula will be used to distribute the settlement funds?  Why isn't it in the class 
notice? 

 
7) Why should the Court refuse to hear objections from class members who do not follow 

the procedures of paragraph 45.3(c)? 
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8) The notice will have to be re-written in plain English.  The Court will provide a sample or 

two at the hearing for the parties to use. 
 

9) Where in the settlement agreement is the release?  In places you use the term "released 
parties" but that is not a defined term.  Nor is "released claims."  Yet the notice says the 
class members are releasing claims. 

 
10) Why doesn't the notice tell the members, prominently, that they will receive money only 

in installments over a long period of time? (Paragraph 17 is buried on page 6 and is 
written in "lawyer-like" language. 

 
11) What happens if an installment payment is not made? 

 

12) What is the range of payments to workers? How many hours of pay does that represent? 
What is the average award per workweek? 

 

  

 8.  TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON MOTION TO/FOR RECONSIDERATION ON SIERRA ROCK''S MSJ 
FILED BY SIERRA ROCK PRODUCTS INC 
* TENTATIVE RULING: * 
 

 Defendant Sierra Rock’s motion for reconsideration of its motion for summary judgment 

is denied.  

Defendant Sierra Rock’s (“Defendant” or “Sierra Rock”) motion is based on a recently 

published case, Johnson v. ArvinMeritor, Inc. (2017) 9 Cal.App.5th 234. Defendant argues that 

this case presents “new or different…law” under Code of Civil Procedure §1008 and therefore, 

the Court should grant Defendant’s motion for reconsideration. Defendant then argues that if the 

Court reconsiders its ruling then it should grant Defendant’s motion for summary judgment. 

Defendant’s argument is that Johnson stated that in multi-product asbestos cases the plaintiff 

must provide “evidence supporting an inference of probability” that the product used by the 

plaintiff (or the plaintiff’s father) was the defendant’s product. (Id. at 245 (emphasis added).) 

Defendant argues that the Court’s decision does not follow Johnson because the Court stated 

that Plaintiff’s evidence “describes a plausible route of exposure to asbestos from Sierra Rock’s 

serpentine at Dodge Ridge.” (Decision on Motion for Summary Judgment, filed February 24, 

2017 (emphasis added).)  

The Court finds that Johnson does not state new law. Rather, Johnson applied the 

current law to the facts of that particular case.  

In addition, assuming that Johnson stated new law, that law would not be applicable to 

Plaintiff Nolan Lamb’s (“Plaintiff”) case against Sierra Rock. In this case, Plaintiff was able to 
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show that Sierra Rock’s gravel was at Dodge Ridge in areas where the Plaintiff regularly walked 

and that Sierra Rock’s gravel was still found at Dodge Ridge years later. (See Decision on 

Motion for Summary Judgment, filed February 24, 2017.) In contrast, the plaintiff in Johnson 

claimed exposure from brake linings made by several of the defendants, however, the plaintiff 

was unable to show that the plaintiff’s father actually worked with the defendants’ products. 

(Johnson, supra, 9 Cal.App.5th at 242, 245.) Rather the plaintiff could only show that each of the 

defendants were one of several suppliers for a company that provided replacement brakes that 

plaintiff’s father worked with. (Ibid.) Thus, the facts in Johnson are distinguishable from the facts 

in this case and even if Johnson stated new law it was not apply here.  

Therefore, Defendant’s motion for reconsideration is denied as Defendant has not 

presented any new law.  

Defendant also attempts to introduce new evidence in the form of deposition testimony 

from Sean Fitzgerald, Dr. Richard Cohen and Dr. Barry Horn. These depositions occurred in 

February 2017, which was after the January 27, 2017 hearing on Defendant’s motion for 

summary judgment. (See Diaz Decl. ¶¶ 3, 8-10.) The Court will not consider these deposition 

transcripts as Defendants has not provided a satisfactory explanation for the failure to present 

this information earlier. (See, e.g. New York Times Co. v. Superior Court (2005) 135 

Cal.App.4th 206, 212-213.)  

 

  

 9.  TIME:  8:30   CASE#: MSC15-01823 
CASE NAME: SHAUN CAUSEY VS. PLEASANT HILL 
HEARING ON MOTION TO/FOR CLASS CERTIFICATION FILED BY SHAUN 
CAUSEY, JONATHAN MCWHORTER 
* TENTATIVE RULING: * 
 
Before the Court is Plaintiff Shaun Causey and Plaintiff Jonathan McWhorter (collectively, 
“Plaintiffs”)’s Motion for Class Certification (the “Motion”). The Motion is opposed by Defendant 
Pleasant Hill Terrace Associates (“Defendant” of “Pleasant Hill”). 

Request for Judicial Notice 

Defendant requests Judicial Notice of an order denying plaintiff’s motion for class certification in 
Central District of California case Jang v. Asset Campus Housing, Inc., case no. CV 15-01927. 
Plaintiffs oppose this Request. The Request is granted. Evid. Code §§ 452, 453. 

Legal Standard 

Code of Civil Procedure section 382 authorizes class action suits in California “when the 
question is one of a common or general interest, of many persons, or when the parties are 
numerous, and it is impracticable to bring them all before the court . . . .” Code Civ. Proc. § 382. 

The proper legal criterion for deciding whether to certify a class under § 382 is whether plaintiff 
has established by a preponderance of the evidence that a class action is superior to alternative 
means for a fair and efficient adjudication of the litigation. Sav-On Drug Stores, Inc. v. Super. Ct. 
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(2004) 34 Cal.4th 319, 332. The certification question is essentially a procedural one that does 
not ask whether an action is legally or factually meritorious. Id. at p. 326; Linder v. Thrifty Oil Co. 
(2000) 23 Cal.4th 429, 439-40. 

The party seeking class certification under CCP § 382 has the burden of establishing (1) the 
existence of an ascertainable class, (2) a well-defined community of interest among the class 
members, and (3) that substantial benefit to litigants and the court would result from class 
certification. See, e.g., City of San Jose v. Super. Ct. (1974) 12 Cal.3d 447, 458. The Court 
must “carefully weigh respective benefits and burdens and to allow maintenance of the class 
action only where substantial benefits accrue both to litigants and the courts.” Aguiar v. Cintas 
Corp. No. 2 (2006) 144 Cal.App.4th 121, 133. The Court should evaluate (1) the interest of each 
putative class member in controlling his or her case personally; (2) the potential difficulties in 
managing a class action; (3) the nature and extent of already pending litigation by individual 
class members involving the same controversy; and (4) desirability of consolidating all claims in 
a single action before one court. Id. 

Ascertainable Class 

Whether a class is “ascertainable” within the meaning of Code of Civil Procedure § 382 is 
determined by examining (a) the class definition; (b) the size of the class; and (c) the means 
available for identifying class members. Reyes v. San Diego County Bd. of Supervisors (1987) 
196 Cal.App.3d 1263, 1271.  

The class definition: The class definition should identify a group of unnamed plaintiffs by 
objectively describing a set of common characteristics sufficient to allow a member of that group 
to identify himself or herself as having a right to recover based on that description. Lee v. 
Dynamex, Inc. (2008) 166 Cal.App.4th 1325, 1334. 

In this case, Plaintiffs propose a single class, defined as follows: 

All former tenants of The Terrace Apartments, who from October 9, 2011, until the present: (1) 
Paid a security deposit to Defendants pursuant to a rental or lease agreement; (2) Had any 
portion of their security deposit withheld by Defendants; and (3) Were not furnished with the 
required documents pursuant to California Civil Code section 1950.5(g)(2). 

The class definition, by its own terms, seeks to include only those former tenants to whom 
Defendant would be liable under the subdivision of the security deposit statute which governs 
documentation for deductions made from a tenant’s security deposit. This purported limitation 
on the class is itself a legal conclusion—it predicates class membership on Defendant’s liability 
under the statute.  

The Court has concerns about the ascertainability of such a class. Because subsection (g)(2) 
requires different documentation depending on, e.g. whether an employee or non-employee 
performed the work, it seems unlikely that a former tenant (or the Court) could readily identify for 
himself or herself whether he or she had received the required documents. See Lee, 166 
Cal.App.4th at 1334. In effect, the Court would not know who is in the class until liability has 
been determined. 

In addition, a putative class member, receiving notice and being asked whether to opt-out, 
would not be able to determine readily whether she is in the class or not, and therefore would 
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have considerable difficulty deciding what to do. Someone receiving the notice would need legal 
advice to determine if she is a member. 

Which leads to another problem: if this case were litigated, we would not necessarily know who 
would be bound by a judgment. If a question arose as to some individual, one would have to do 
a careful legal analysis of his situation (at the time of move-out) to determine if he was bound by 
some decision here.  

Plaintiffs point to Exhibit C to the Declaration of Jon Webster. This exhibit purports to identify at 
least 156 class members who meet the above definition. However, the exhibit itself lacks clarity. 
The opening pages consist of a highlighted spreadsheet. Pursuant to paragraph 9 of the 
Webster Declaration the highlighted rows are of putative class members. The remaining 
hundreds of pages are said to be tenant files for the highlighted units. Without individual 
examination of each tenant file, however, it is not readily apparent whether they meet the third 
prong of the proposed class definition, if at all.  

It does not appear that Plaintiffs have met their burden under Code of Civil Procedure § 382 with 
respect to ascertainability. However, that is only the first of the problems.  

Well-Defined Community of Interest  

The community of interest requirement embodies three factors: (1) predominant common 
questions of law or fact; (2) class representatives with claims or defenses typical of the class; 
and (3) class representatives who can adequately represent the class. Richmond v. Dart 
Industries, Inc. (1981) 29 Cal.3d 462, 470.  

Predominance of common questions: Each class member must not be required to litigate 
individually numerous and substantial questions to determine his or her right to recover; and the 
issues which may be jointly tried, when compared with those requiring separate adjudication, 
must be sufficiently numerous and substantial to make the class action advantageous to the 
judicial process and the litigants. Washington Mut. Bank, FA v. Super. Ct. (2001) 24 Cal.4th 
906, 913-14. 

To determine the predominance question, the Court must consider whether “the theory of 
recovery advanced by the plaintiff is likely to prove amenable to class treatment.” Jaimez v. 
DAIOHS, USA (2010) 181 Cal.App.4th 1286, 1298. The Court must “examine the plaintiff’s 
theory of recovery” and “assess the nature of the legal and factual disputes likely to be 
presented.” Brinker Restaurant Corp. v. Super. Ct. (2012) 53 Cal.4th 1004, 1025. “The 
affirmative defenses of the defendant must also be considered, because a defendant may 
defeat class certification by showing that an affirmative defense would raise issues specific to 
each potential class member and that the issues presented by that defense predominate over 
common issues.” Knapp v. AT&T Wireless Services, Inc. (2011) 195 Cal.App.4th 932, 941 
(quoting Walsh v. IKON Office Solutions, Inc. (2007) 148 Cal.App.4th 1440, 1450 (“IKON”)) 
(internal quotation marks omitted). 

Here, it appears to be Plaintiffs’ theory that Pleasant Hill failed to furnish the documentation 
required by Civil Code § 1950.5. FAC at ¶ 9. Plaintiffs also argue that it was Defendant had a 
“pattern or practice” of violating § 1950.5(g). Motion at 8:16-17. Plaintiffs allege that they were 
not furnished with documents showing charges incurred and deducted by Defendants pursuant 
to § 1950.5(g). FAC at ¶ 22. Subsection (g) requires that no later than 21 calendar days after 
the tenant has vacated, the landlord must furnish an itemized statement “indicating the basis for, 
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and the amount of, any security received and the disposition of the security, and shall return any 
remaining portion of the security to the tenant.” Civil Code § 1950.5(g). Subsection (g)(2) 
requires that along with the itemized statement, the landlord shall also include “copies of 
documents showing charges incurred and deducted by the landlord to repair or clean the 
premises.” Civil Code § 1950.5(g)(2). Further subsections indicate the type and manner of 
invoice required, depending on whether an employee of the landlord did the work, a non-
employee did the work, or whether the deduction was for materials. Civil Code 
§ 1950.5(g)(2)(A)-(C). There are no statutory damages for a landlord that violates the security 
deposit statute in good faith. Civ. Code § 1950.5(l) (providing for statutory damages only in the 
event of bad faith); see also 250 LLC v. PhotoPoint Corp. (2005) 131 Cal.App.4th 703, 727 
(“250 LLC”). 

Plaintiffs seek to certify a class of former tenants of Pleasant Hill who “had any portion of their 
security deposit withheld by Defendants” and “were not furnished with the required documents 
pursuant to California Civil Code section 1950.5(g)(2).” But the further subsections of (g)(2) 
mean that common questions of law and fact will not predominate. 

For example, imagine three former tenants of the Terrace Apartments (Alice, Barbara, and 
Carol) who (1) paid a security deposit and (2) had a portion of their security deposit withheld by 
Pleasant Hill. Pleasant Hill is only liable to these tenants if (3) it did not furnish them with the 
required documents pursuant to California Civil Code § 1950.5(g)(2). Determining what 
documents are required in each case and whether they were provided in a timely manner is a 
fact-intensive inquiry. To continue the hypothetical, assume: Alice had a non-employee clean 
the carpets of her unit and timely received an itemized statement of the time spent and the 
reasonable hourly rate charged. Barbara had a non-employee clean the carpets and blinds of 
her unit and had a good faith estimate deducted from her deposit that included the name, 
address, and telephone number of the non-employee that provided the cleaning services. 
Barbara later received a copy of the bill from the non-employee cleaning service. Carol 
damaged the blinds in her apartment and Pleasant Hill had them replaced. Carol timely received 
a copy of the bill for the blinds.  

To determine liability the Court must look at the circumstances of Alice, Barbara, and Carol and 
compare them against the statutory requirements of § 1950.5(g)(2).  

In these hypothetical circumstances, Pleasant Hill would have violated the statute in Alice’s case 
because the statement she received complies with subsection (g)(2)(A) but because the carpet 
in her unit was cleaned by a non-employee, Pleasant Hill should have complied with (g)(2)(B). 
However, a jury could conclude that this violation was not in bad faith and as a consequence 
Pleasant Hill would not be liable to Alice.  

And although Pleasant Hill did not comply with subsection (g)(2)(B) with respect to Barbara, it 
would not be liable under subsection (g)(3) if the invoice could not have reasonably been 
provided within 21 days and if it was provided within 14 calendar days of receiving the 
documentation. (That too would require a mini-trial.)    

Finally, after inquiring into Carol’s circumstances, Pleasant Hill would have no liability to Carol 
(because providing the bill for the blinds would satisfy its obligations under subsection (g)(2)(C)) 
and she would not even have been a class member – yet we would have tried her case. 
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Determining whether Pleasant Hill is liable to a potential class member under the statute would 
require a case-by-case inquiry into the nature and amount of the deduction take from each 
tenant’s security deposit as well as a review of what if any documentation was provided to the 
former tenant, when it was provided, and if the relevant work and documentation could 
reasonably be completed and provided within the statutory twenty-one and fourteen day time 
frames.  

The putative class representatives both illustrate this point. For example, although he had a 
portion of his security deposit withheld, Plaintiff Causey did not receive any documentation 
regarding his security deposits. Webster Reply Decl. ¶ 9, Ex. E at 110:8-11. He would be a 
member of the proposed class without any further inquiry. Plaintiff McWhorter, on the other 
hand, did receive a document entitled “Deposit Disposition.” Declaration of Claudia Williams in 
Support of Opposition to Class Certification, ¶ 2, Ex. A at 69:4-22. It reflects deductions for 
Carpet Cleaning, Blinds Cleaning, and an entry for “Housekeeping charges 5 hours @45/hr.” Id. 
at p.17. Whether this document complies with the statute depends in part on whether an 
employee or non-employee was responsible for the carpet cleaning, blinds cleaning, and/or 
housekeeping. That further highlights the problem that infects the purported class. For each 
potential member, the Court would have to ask whether he or she received a Deposit 
Disposition, whether that document reflected the amount of deduction taken from the security 
deposit, and whether any additional documentation is required under § 1950.5(g)(2)(A), (B), or 
(C). 

Defendant also argues that its right to offset also means common questions do not predominate. 
A landlord that violates the security deposit statute in good faith may offset against its damages 
only those amounts which it properly could have claimed of the security deposit in the first place. 
250 LLC 131 Cal.App.4th at 727 (citing Granberry v. Islay Investments (1995) 9 Cal.4th 738, 
745). Offset is an affirmative defense. Code Civ. Proc. § 431.70. Affirmative defenses of the 
defendant may be considered in determining the predominance question. IKON, 148 
Cal.App.4th at 1450. 

In Granberry, former tenants of residential rental units brought a class action against their 
former landlords for refunds of security deposits they alleged were improperly retained by 
defendants. The Granberry court held that a landlord sued for excess rent by a class of former 
tenants was entitled to set off amounts the tenants owed for unpaid rent, repairs, and cleaning. 
9 Cal.4th at 743. The tenants objected that “to allow setoff would be inappropriate in class 
actions … because of numerous practical difficulties,” such as the need for setoff amounts to be 
litigated individually in thousands of cases. Id. at 749. In rejecting the plaintiffs’ argument that 
these difficulties should bar the landlord from raising the setoff defense, The Granberry court 
stressed that “it is inappropriate to deprive defendants of their substantive rights merely because 
those rights are inconvenient in light of the litigation posture plaintiffs have chosen.” Id. 

Manageability/Superiority: One of the key questions that must be considered in a motion to 
certify a class is whether the litigation is manageable. Here, plaintiffs have not offered any trial 
plan or any other substantial thoughts about how this case might be manageably litigated as a 
piece of aggregate litigation. What, for example, would be gained by litigating the cases of the 
two named plaintiffs? How would that resolve (or substantially resolve) the claims of the 
remaining class members (assuming we could ascertain who those members are)? Without an 
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answer to these questions, and many others like them, plaintiffs cannot establish that a class 
action is a superior way of proceeding.   

Plaintiffs argue on Reply that “because [they] brought this action under the UCL, Defendant’s 
defenses cannot serve as the basis for denying class certification.” Reply at 2:10-11. The Court 
merely notes that Plaintiffs’ 17200 claim is based on the underlying statutory violation of Civil 
Code § 1950.5. See FAC at ¶ 27. They seek to certify a class of former tenants who, among 
other qualifications, “were not furnished with the required documents pursuant to California Civil 
Code section 1950.5(g)(2).” Notice of Motion at 1-2. The individual issues with respect to their 
proposed class persist under a 17200 theory of recovery as well. Litigation of those issues on an 
aggregate basis would be equally problematic. 

The Court finds that individual questions predominate, the class definition precludes 
ascertainability, there is no clear path for managing this as aggregate litigation, and plaintiffs 
have not shown that any substantial benefit would result from class certification. The motion is 
denied. 

 

  

10.  TIME:  8:30   CASE#: MSC15-02142 
CASE NAME: SANTOS VS. GREGG DRILLING AND 
HEARING ON MOTION TO/FOR ORDER COMPELLING FURTHER RESP. TO 
DISCOVERY FILED BY FAUSTO SANTOS, MARCO ANTONIO RAMIREZ, ROBERTO 
* TENTATIVE RULING: * 
 
At the parties’ request, this motion is continued to August 21, 2017. 

  

11.  TIME:  8:30   CASE#: MSC15-02142 
CASE NAME: SANTOS VS. GREGG DRILLING AND 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
At the parties’ request, this case management conference is continued to August 21, 2017. 
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12.  TIME:  8:30   CASE#: MSN17-0098 
CASE NAME: CITY OF SAUSALITO VS. GOLDEN G 
HEARING ON DEMURRER TO CIVIL PETITION of CITY OF SAUSALITO FILED 
BY GOLDEN GATE BRIDGE, HIGHWAY AND TRANSPORTAT 
* TENTATIVE RULING: * 
 

 Defendant’s demurrer is continued to May 4, 2017 in Department 17 at 8:30 a.m. 

The Court requests that the parties e-mail courtesy copies of their papers relating to the 

demurrer to Department 17 with the opposing party included on any such e-mails. Attachments 

to these documents do not need to be e-mailed. The Court also notes that many of the 

Defendant’s papers filed on February 27, 2017, appear to be poor copies. If possible, Defendant 

should e-mail clean copies of its papers. Department 17’s e-mail address is 

cxlit@contracosta.courts.ca.gov. Unless otherwise indicated, courtesy copies will not be needed 

once the matter is established on File & Serve Xpress.   

 

  

13.  TIME:  8:30   CASE#: MSN17-0098 
CASE NAME: CITY OF SAUSALITO VS. GOLDEN G 
HEARING ON MOTION TO/FOR STRIKE "SLAPP" SUIT FILED BY GOLDEN 
GATE BRIDGE, HIGHWAY AND TRANSPORTAT 
* TENTATIVE RULING: * 
 

As a preliminary matter, the Court orders this case to e-filing effective April 20, 2017. 
Nothing will be paper filed in this case after April 20, 2017. The parties shall contact File & Serve 
Xpress, the Court’s e-filing service provider, and make all necessary arrangements. The Court 
will send out a separate e-filing order in the near future. The parties, as well as support staff 
involved in e-filing, are urged to review that order carefully and abide by its terms. 

Defendant/ Respondent Golden Gate Bridge, Highway and Transportation District’s 

(“District”) special motion to strike is denied.  

Petitioner/ Plaintiff the City of Sausalito (“City”) has sued the District for violation of the 

California Environmental Quality Act (“CEQA”), the public trust doctrine and three claims for 

declaratory relief. The District’s special motion to strike is against three causes of action: cause 

of action one for violation of CEQA, cause of action two for violation of the public trust doctrine 

and cause of action five for declaratory relief. The City’s complaint is generally based on the 

District’s plan to replace the ferry terminal in Sausalito (the “Project”). The three claims that are 

the subject of this motion are all related to the District’s claim that it does not need the City’s 

consent to move forward with the Project and a dispute about whether the City is a responsible 

agency under CEQA.  

“Resolution of an anti-SLAPP motion involves two steps. First, the defendant must 

establish that the challenged claim arises from activity protected by [Code of Civil Procedure] 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   04/20/17 

 
 

- 13 - 

section 425.16. [Citation.] If the defendant makes the required showing, the burden shifts to the 

plaintiff to demonstrate the merit of the claim by establishing a probability of success.” (Baral v. 

Schnitt (2016) 1 Cal.5th 376, 384-385.) When deciding whether a cause of action arises from 

protected activity, the Court “ ‘examine[s] the principal thrust or gravamen of a plaintiff's cause of 

action to determine whether the anti-SLAPP statute applies’… [Citation.]” (Hylton v. Frank E. 

Rogozienski, Inc. (2009) 177 Cal.App.4th 1264, 1272 (emphasis original).) The Court 

“assess[es] the principal thrust by identifying ‘[t]he allegedly wrongful and injury-producing 

conduct … that provides the foundation for the claim.’ [Citation.] If the core injury-producing 

conduct upon which the plaintiff's claim is premised does not rest on protected speech or 

petitioning activity, collateral or incidental allusions to protected activity will not trigger 

application of the anti-SLAPP statute. [Citation.]” (Ibid.)  

However, the “court should distinguish between (1) speech or petitioning activity that is 

mere evidence related to liability and (2) liability that is based on speech or petitioning activity.” 

(Graffiti Protective Coatings, Inc. v. City of Pico Rivera (2010) 181 Cal.App.4th 1207, 1214-

1215.) “[T]he mere fact that an action was filed after protected activity took place does not mean 

the action arose from that activity for the purposes of the anti-SLAPP statute. [Citation.] 

Moreover, that a cause of action arguably may have been ‘triggered’ by protected activity does 

not entail that it is one arising from such. [Citation.] In the anti-SLAPP context, the critical 

consideration is whether the cause of action is based on the defendant's protected free speech 

or petitioning activity. [Citations.]” (Navellier v. Sletten (2002) 29 Cal.4th 82, 89; see also 

Gallimore v. State Farm Fire & Casualty Ins. Co. (2002) 102 Cal.App.4th 1388, 1399 

(distinguishing between wrongful acts and evidence of wrongful acts).) 

District argues that each of the causes of action that are the subject of this motion are 

based on the District’s September 2, 2016 letter in which the District told the City that it did not 

need its consent for the Project. The District says that is the only conduct in which the District 

has been engaged, so the City’s claims are necessarily based on the District’s words. It 

contends the September 2016 letter constitutes conduct in furtherance of the exercise of the 

constitutional right of petition or the constitutional right of free speech in connection with a public 

issue under Code of Civil Procedure §425.16(e)(4). The key question here is whether the City’s 

claims against the District arise from this letter. 

The City argues that it is not suing the District because of the letter, but instead is suing 

the District for the unlawful actions of withdrawing its request for the City’s consent to the Project 

in order to circumvent CEQA and because the District repudiated the City’s authority as a 

responsible agency in violation of law. 

 The Court has reviewed the complaint finds that the City’s characterization of its claims 

is correct. In the first cause of action for violation of CEQA, the City alleges that the District’s 

conduct is unlawful because the City is a responsible agency under the project and is required 

to review the environmental effects of the project and because the District cannot revoke the 

City’s status as a responsible agency. (Comp. ¶ 40.) Similar allegations are included in the other 

two challenged causes of action. (Comp. ¶¶ 47 and 59.) The relief requested for these causes of 
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action includes writs of mandate instructing the District to comply with CEQA and the public trust 

doctrine and injunctive relief that would prohibit the District from moving forward with the Project 

until it complies with CEQA and the public trust doctrine. (Comp. Prayer for Relief ¶¶ 1, 2, 5 and 

6.) The Court finds that the City’s claims against the District do not arise from the September 

2016 letter; they arise from the District’s actions. That letter is merely evidence of the City’s 

claims that the District is not acting in compliance with CEQA and the public trust doctrine.  

San Ramon Valley Fire Protection Dist. v. Contra Costa County Employees' Retirement 

Assn. (2004) 125 Cal.App.4th 343 (San Ramon) supports the Court’s finding that the City’s 

complaint does not arise from protected activity. In San Ramon, the county retirement system 

and its board determined increased contributions owed by the fire protection district. The district 

brought claims for traditional and administrative writs of mandate and for declaratory relief. The 

county retirement system filed a special motion to strike. (Id. at 347-348.) The county argued 

that the anti-SLAPP statute applied because the district’s petition arose from discussions and 

votes in public proceedings regarding contributions by the district, which were acts in 

furtherance of their constitutionally protected right to free speech. (Id. at 353.) The court 

disagreed and explained that the county “was not sued based on the content of speech it has 

promulgated or supported, nor on its exercise of a right to petition. The action challenged 

consists of charging the [district] more for certain pension contributions than the [district] 

believes is appropriate. This is not governmental action which is speech-related.” (Id. at 357.)  

In reply, the District argues that if the City’s claim is not based on the September 2016 

letter then it is based on the City forcing the District to engage in petitioning activity and thus, the 

City’s claim still arises from protected activity. This is a new argument first raised in reply and 

arguments first raised in reply are generally not considered by the Court. (American Drug 

Stores, Inc. v. Stroh (1992) 10 Cal.App.4th 1446, 1453 (“Points raised for the first time in a reply 

brief will ordinarily not be considered, because such consideration would deprive the respondent 

of an opportunity to counter the argument.”).)  

Therefore, the Court finds that the District has not met its burden of showing that the 

challenged causes of action arise from protected activity. For this reason, the District’s motion is 

denied.  

The Court has given serious consideration to awarding the City its attorney’s fees, 

however, the District’s motion does not rise to the high standard for awarding fees; i.e. the 

motion is “frivolous or is solely intended to cause unnecessary delay.” (Code of Civil Procedure 

§ 425.16(c).) Therefore, the City’s request for its attorney’s fees is denied.  

 


